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RECEIVED 

FEB O 3 2020 

MFPTL 

FILED ~NTEREO 
COCl,1MONWEALTH OF KENTUCKY-·---· TE~ED "1() 

MAGOFFIN CIRCUIT COURT ll-llS ~~DAY OF 20~ 
"' . . . . " MAG<5rflN CIRCUIT C RT ~ 
UVTL A~ION .NO .. 1?-CI-000 1.) TONYAARNEITWARD, CLERK~ 

Electromcally Filed . BY: Q _ .C. 

Of:i.\JA HOV/ARD PLAlN1'lFF 

ORDER 

AL•~STATE VEH ;CLE AND !PROPERTY 
IM~ URXNCE COJ"v1 ; ANY and 
GE~ORGE '/INCE SA.L YER DEl;'ENDANTS 

** ** ** ** ** ** ** ** ** ** 
ThiH maltca :tiav'iog come before the Court on Plaintiff's Motion for S:umma.:r y Judgrr. ent cJn 

Pl a:ntiff' s ""'omplai.nt for Declaration of Rights .(the ''Motion''), and the Court h.~ing oth;:rwise 

·! 11.(fi ciently advised~ IT IS HEREBY ORDERED that the Motion is SUSTAINED. 

I. in _gr.anting summary judgment the Court notes that the '"where _you re;id ::. dame' :, us 

int e,rpreted by A I hd:at,~ 1s in direct conflict with: another provisio1:1 tb.at allows Her Na. ·d to vacimt 

md leave fa-e premi~e for a1_1 ru11i.mited time period. The sine qua non of Allstate'~: p-0:,i lion is that 

1ht: pol icy l:oldec pe.rs,Jna lly must be on the premises -frir coverage to apply, and yet the Policy 

r:p•:'.Cifically ptcvi<ie:1 coverage even if it is vacant. Necessarily, if the Property ·were vacant the 

i111;1.1red would ,·1ot be "residing" there in the sense advanced by .All.state as the fonrt(l ation for its 

a1g,nrie·1t. iona:ta v. Alls_tate Ins. Co. ,at 7. 1 

1. The vaca:1cy clause allows Plaintiff to leave the premi.s.es vacant or unoccupic:d..w~,that 

i 8. --o ll(it: :·c~.id~, at 1b~ insured dwelling. If Plaintiff avails himself of the pennissic,n ·1 o not reside 

nt (1e i11surc:J dTvcll i·.1g, nl.1c WQuld violates any residency requirem.ent. Because tlrnso -::ljmis would 

L'.<•r· I-lid, the pni icy, ;is Allstr,te interprets it, is ambiguous and must be resolved in Fl:1i ntiiT~ .favor. 

; i"'•,1. 15-6.56 I. 201<i U. S. lYlll. I..EX JS 116776 (E,l). Pa. Aug. 30, '.!OJ6) 
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tlie court :-htcd simply: 

/\. separate provision co11tai11cd within Plaintitl\; policy, however. allow~ Plt.imill 
l.o lc<1V..:) 1he h.ousc "vaca11t or unoccupied fi.)r m1y length in Lime." This p1w1i!:-io1 is 
in dirc:cl: eonflict with the abovc··rcfcrcnccd prnYisiun 1tml Dt:1endan1. claims 
rcqui:rc(l PJ: .. inliff t.o "re,~ide" <It the .Ferndale Propc1ty. In other won.ls, Lil.; Tolii.:y 
pw.11(1T1.s to rcyufre Plaintiff to reside ,it the property, lJ,.n f1lso spccilicany gn.nls 
him pcrrni::;::;ion lo not rt;si(le-lhere al all. Gulati v .. Allst(l_i"c Jns. Co.,at 6. 3 

3. In addition, there is no prnorthal HowaTd made any misrepre8enb1tion offa<~t. There·\ 

no proof :{he signec: i1n application. And th~} docuiuent that Allstntc calls au applicir.ion doc~ uot 

c,H1tain ar(y warranty or prnmisc Lhal Howard would he rnsiding in I.ht:: house or com,ersdy 1h<11· 

. li,;::r adult i:.c:,n wo1.il(i not b(~ .rcsk:ing in thl~ house nearly J years l::,tcr when lhc lire loss ;)t:t..:un·<!d. 

Tho Court finds Llial Tit> g~1u1nti issue of material facts exist<:; for a jury !:CJ decide with 

rt!,:ped. lo in~uranct, covern~~e in this m::1tter, and the Court finds tha-'.·thc subj<.~cf Allstate insurancc:1 

pd icy proi,,i<fes co,·ernge for Plaintiff's subject fire Joss as a matter.' oflaw. llowa'd"s lllO:iou for 

partial summary jud!1:;1ncnl as lo i.;overage is gmnled. 

. ···:, ~ ·. --r 
Orderecl th is ;:5[;f_ day of_...,~_...,.fl_...,V')JJ.-L ______ • 2oaQ__. 

·-···---------··-·--·---
2 :'io. 5: 17-{'V-8;(,l (LLKiATU), 1019 U.S. Dist. U:XlS I 6't/16 (N.l).N.Y. Sc.p. :10, ~o 19). 
3 WI7 NYLI Lf.;)(1$ :1.3:,.4 
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TENDERED BY: 

Isl M. Austin Mehr :.=--=.:...==;-=:a.=---n---:-~-
M, AUSTIN MEHR 
BARTLEY K. HAGERMAN 
Mehr, Faiirbank$ & Pctcrs<1m .. · 
T~al Lawyer:;, PLLC 
201 West Sho11 Street, Suite 800 
Lexington, Kentucky 40507 · 
Telephone: 859-225-3731 
Facsimile: 859-225-3830 
Email: amehr@austinmehr.,x>m 
Email: hkh@austinmehr.con:,. 
Counsel for .Plaintiff 

CLERK'S DISTRIBUTION 9'y cortify th.at a copy of the tbregoing was served cm the following 0:1 this 3Qday 
of_ ~~20,Ja: . . 

M. AustiJ:: Mebx . 
E;artJey K. Hage1r-ma11 
Mehr, Faii':>anks & Peterson Trial Lawyers, PLLC 
'.Wl West Sh.ort Street, S1.1ite 800 
1-<,xinirton, Kcmtu.oky 40507 

Mindy CL BarfioJd 
!~haye P. Jobm1on 
:i: l·insrnore & Shohl LLP 
C. ty Center 
l CIO W. Main St., Sh~. 900 
1.oxington, KY 40jC7. 
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